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Intermediate Landowner Liability Under CERCLA

Are You Liable for Cleanup Costs as a Past Owner of Contaminated Property
Even if You Did Not Actively Dispose of Hazardous Substances?
Since Congress enacted the Compre
hensive Environmental Response, Com
pensation and Liability Act (CERCLA)
to facilitate the cleanup of the nation's
hazardous waste sites, Congress and the
Federal Courts have been busy address
ing the many issues that have emerged
regarding the scope of liability under
that act. One issue that remains to be
resolved by Congress or the U.S.
Supreme Court is the liability of certain
past owners of contaminated property
known as intermediate landowners.
Intermediate landowners are past
owners of contaminated property who
did not "activell dispose of hazardous
substances while they owned the prop
erty and did nothing to remediate the
contamination prior to transferring the
property. In essence, intermediate
landowners permit contamination to
spread by their failure to act in deaning
it up. Presently, federal courts are split
on whether to hold intermediate
landowners liable under CERCLA for
cleanup costs, thus leaving some past
property owners of contaminated prop
erty uncertain as to their liability
regarding these sites.
Determination of the liability of an
intermediate landowner is important
for two reasons. First, if one is an inter
mediate landowner, one may poten
tially be held liable with other
Potentially Responsible Parties (PRPs)
for the costs of cleaning up the contami
nation. As such, parties that may not
have considered themselves liable for
the costs associated with cleaning up
contamination from hazardous sub
stances may find themselves potentially
liable for millions of dollars.

Second, if one is a PRP who has
already cleaned up a site and is seeking
to recoup his or her costs from the other
parties responsible for the contamina
tion, intermediate landowners may
provide an important class of parties
from which to seek recovery. However,
if intermediate landowners are not
liable parties under CERCLA, and the
parties who actually disposed of the
hazardous substances are insolvent or
no longer exist, then one seeking to
recover costs may be forced to shoulder
the entire expense of the cleanup under
principles of joint and several liability.
This article will briefly review the
issue of liability of the intermediate
landowner, discuss some of the major
court decisions addressing such liability
and the bases for the courts' conclu
sions, and close by identifying some of
the methods that intermediate
landowners can use to limit the extent
of their liability if they are in a jurisdic
tion holding intermediate landowners
liable under CERCLA.

of hazardous substances and
• any transporter of hazardous sub
stances to the site.
As past owners, intermediate
landowners will only qualify as liable
parties under CERCLA if they owned
the property "at the time of [hazardous
substance] disposal." Therefore, deter
mining what constitutes a "disposal" is
critical in establishing an intermediate
landowner.
Under CERCLA, the term "disposal"
takes its definition from the Resource
Conservation and Recovery Act
(RCRA). RCRA defines "disposal" as
the "discharge, deposit, injection,
dumping, spilling, leaking, or placing
of hazardous waste into or on any land
or water."
Because intermediate landowners

"Passive" vs. "Active"
Interpretation of "Disposal"
CERCLA imposes liability without any
showing of fault on four categories of
parties for the costs of cleaning up haz
ardous substances from a site. The four
parties include:
• the present owners or operators of a
site where there has been a release or
threat of release of hazardous sub
stances,
• the past owners or operators of the
site at the time of disposing the haz
ardous substance,
• persons who arrange for the disposal
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