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C
ivil liability in the environ­
mental context usually 
means an award of money 

damages to the injured party, and/ 
or the responsible party being held 
liable for some or all of the cost of 
cleaning up the damaged area. The 
penalties in existence under our 
current environmental statutory 
framework create the possibility for 
severe financial consequences for 
many types of businesses. The cost 
of cleaning up an environmental 
site for a responsible party may be 
as high as $100,000,000 or more. 
This potential legal liability creates 
a serious financial risk for compa­
nies engaged in activities which may 
be impacted by environmental laws. 

Environmental liability may arise 
from transactions or activities which 
have no relation to traditional 
notions of pollution or manufactur­
ing. Seemingly innocuous activities, 
such as the merger or acquisition of 
businesses or the purchase or 
mortgaging of real estate, can lead 

to unknown environmental liability, 
as can activities which occurred 
several decades ago. 

Where this liability exists, the 
obvious focus then becomes finan­
cial: how much will this liability 
cost (to either compensate or clean 
up), and how will it be paid? 
Environmental Law and Insurance, a 
book by this author scheduled for 
1996 publication by Clark 
Boardman Callaghan, will fully 
address those questions by provid­
ing the reader with a detailed 
discussion of insurance coverage 
which may cover some or all of a 
particular liability or loss. The types 
of insurance policies discussed are 
not specifically "environmental" 
insurance. In fact, many businesses 
have policies which cover environ­
mental liability and have not 
realized that they are entitled to 
defense or indemnification from the 
in�urer. In many cases, i,nsurance 
policies which have seemingly 
expired can still be a source to 

satisfy environmental liability. 
Environmental pollution can be 

remedied in a variety of means. 
The EPA, as well as local govern­
mental entities, have enforcement 
powers over entities that violate the 
Clean Air Act or the Clean Water 
Act. Also, the EPA and some local 
governments regulate the manage­
ment and cleanup of hazardous 
waste through the enforcement of 
RCRA and CERCIA This 
enforcement comes in the form of 
fines, equitable orders to cleanup 
and/or remediate a site, and/or 
actions by the EPA to recover for 
cleanup costs that it has incurred. 
The cost of these remedies is often 
in the millions of dollars. The 
parties that have to pay for these 
remedies rarely are financially able 
to, or desire to, pay such huge 
sums. As a result, liable parties 
often look to their insurer to pay 
for such liability. This article 
contains an introductory discus­
sion of some basic insurance 
principles which are necessary to 
an understanding of the applica­
tion of insurance to environmental 
liability. 

General Principles 
Fortuity 
Fortuity, like the other general 
insurance concepts of "risk", 
"known risk", and "known loss", 
must be understood in the context 
of environmental liability. A 
fortuitous event is an event which 
happens by chance or accident. An 
event is not fortuitous if it is 
brought about intentionally by the 
insured or if the insured knew or 
should have known that the event 






